30.    Dwight Uitherspoon  testified on Brazell's behalf.     He was
laid off on October 27,  1977,  and  reinstated and  paid  back wages   after
he   filed  an action against  Island  Creek in  a state  court.     He was  laid
off  twice again,  but  the final layoff was on July 10,   1978,   after   two
legally  imposed  reemployments and  occurrence of no actual working
period between  the first  layoff on October 27,   1977,   and   the  present
time.     He  thinks that Brazell is safety-conscious  and would   rate  Brass ell
as  a 10 on  a scale of 1  to  10  insofar as his  ability as  a  safe  and
knowledgeable  supervisor is  concerned.    He  thinks Brazell was  dis-
charged  because of Brazell's  stand  on safety,  but  his  appraisal  of
Brazell  is based  on  events which occurred  in 1977,   or  about  3  years
before Brazell was laid off.     Witherspoon said  that  some  section  fore-
men  paid men to run coal,   but   that  involved   the  top-tonnage  unit.      If
another section foreman,  who was not  in charge of  the  top-tonnage   unit
tried  to give a bonus,  he didn't succeed.     Witherspoon discussed  his
having  to install as many as  800 roof bolts  in a crosscut  after a   top-
tonnage shift had worked solely to achieve high production  and had
skipped placement  of roof bolts.     Witherspoon  thought  that   the aforesaid
events had  something  to do with Brazell's  termination,   but  he  conceded
it all occurred about 3 years prior to Brazell's  termination.     Wither-
spoon also conceded  that Brazell had  testified  on his behalf   in  his
suit against Island Creek.     Jennings  testified  that   it was  a   fact   that
sometimes a shift will,  in its eagerness  to produce coal,   fail  to  put

in  the proper number of roof bolts,   and  that nearly all  section   fore-
men,   from time  to  time,  find   themselves  slowed down  on  their   shift
because they have to do work which the previous shift should  have  done.
Jennings  tries  to see that   that  type of  thing does  not  occur.

31.    Jennings testified that when he was required  to  reduce   the
number of  personnel at  the Hamilton Mine,   the number  of union workers,
or hourly workers, was reduced from 604  to 548,  and  that  the number of
managerial employees was reduced from 96  to  83.     He  testified   that   some
of the people laid off were his personal friends and  that  it: was a dif-
ficult decision for him to determine which individuals should be laid
off  on May 30,   1980, when Brazell was laid off.     He  readily  agreed   that
the selection of the personnel to be laid off was based on what was  good
for  the overall operation of  the mine,  and  that  the people who were  con-
sidered  the least productive necessarily were among  those who were  laid
off,     Mr. Whitledge,  in his closing argument,  stressed  the fact  that a
managerial employee has no contract with management as do  the miners,

and  therefore have no way to insist  that  they be rehired if  a prospective
opening is filled at a future  time after their discharge.

I believe that those findings of fact cover the essential facts
that  have been introduced in this proceeding.     The question,  of course,
which is raised by the filing of a complaint under eection 105(c)(3)   of
the Act is whether a violation of section 105(c)(l)  occurred  so as  to
entitle the complainant to the relief which he seeks  under section  105(c) (3)
of the Act.    Section 105(c)(l)   of the Act provides as follows:

No person shall discharge or in any manner discriminate
against or cause,to be discharged or cause discrimination
against or otherwise interfere with the  exercise of the
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